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LETTER OF APPEAL

May 18, 2018
Universal Service Administrative Co.
Schools and Libraries Division
Appeals@sl.universalservice.org

RE:  Appeal of USAC’s CAL for FY15 — WHIO 2015-C1-999698
Funding Request Number -2722400
NRS'’s, Internet Access Provider, Authorized Contact for USAC Appeal:

Ricky Hignite, NRS, d/b/a BOLT, IT Director
27039 S. 4440 Rd

Vinita, OK 74301

Contact Number: (918) 256-9374

Email: rhignite@boltfiber.com

To Whom It May Concern,

NRS, through its undersigned legal counsel, hereby submits this letter and attached
documentation for its appeal of USAC’s decision stated in WHIO’s two (2) identical CALs of
March 19 and April 23, 2018, for FY15 (USAC Decision), to wit:

After a thorough investigation, it has been determined that this funding
commitment must be rescinded in full. USAC will seek recovery of $52,812.00 in
improperly disbursed funds from the applicant. Funds were erroneously
committed for FRN 2722400, which was not justified as cost effective. This
funding request is denied as a result of a Cost Effectiveness Review, which has
determined that your request for a 10mb high speed circuit at a monthly cost of
$4,980.00 is more than 5 times the average 10mb circuit cost in OK and for a
school with only 49 students is excessive and not cost effective as required by
FCC Rules. FCC rules require that, in selecting the service provider, the
applicant must select the most cost effective service or equipment offering, with
price being the primary factor, which will result in it being the most effective
means of meeting educational needs and technology plan goals. Additionally, the
applicant’s technology plans for requested services should be based on an
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assessment of their reasonable needs. Applicants that request services that are
beyond their reasonable needs and thus not cost effective have violated the above
rules.

The complete CAL for FY15 dated March 19, 2018 is attached hereto as Exhibit A-1. The
complete CAL for FY15 dated April 23, 2018 is attached hereto as Exhibit A-2. Per the CAL,
USAC denied $52,812 (90% x 58,680.00) in E-Rate funding to WHIO, a remote school located
in rural northeast Oklahoma.

In summary, NRS respectfully requests the following relief:

USAC grant NRS'’s appeal of WHIO’s CAL for FY15 and, in reconsideration,
amend WHIO’s CAL for FY15 to reflect a total approved E-Rate funding amount
of $53,264.09, which includes the full 90% of NRS-provided Category 1-Internet
Access charges equal to $52,812. USAC further find the requested 10 mb high
speed circuit costs to be in compliance with, and furtherance of, the FCC'’s
directives in its Second E-Rate Modernization Order (SEMO),'e.g., encouraging
“efficient investment in high-speed broadband infrastructure, including the
deployment of fiber . . . 2

. BACKGROUND

General

For the sake of brevity, NRS refers USAC to WHIO’s December 11, 2017 Response to
USAC’s Notice to Deny FY17 Funding Request (Applicant Response), attached hereto as
Exhibit B, for details regarding WHIO’s rural location, demographics, and multi-year Internet
access service contract with NRS. Further, NRS refers to the testimony of WHIO’s
Superintendent and NRS’s Staff in Applicant’s Response as evidence supporting NRS’s relief
requested herein - the 10 mb high speed circuit costs are in line with the FCC’s E-Rate goals and
funding requirements.

While NRS references Applicant’s Response (Ex. B), NRS does not adopt any express or
implied assertions of WHIO contained therein regarding the relevance of the Oklahoma
Corporation Commission’s (OCC) Fund Determination, including its “competitive bidding
analysis” purportedly performed in Oklahoma Universal Service Fund (OUSF) proceeding

! In the Matter of Modernizing the E-Rate Program for Sch. & Libraries Connect Am. Fund (SEMO), 29 F.C.C Rcd.
15538 (2014).
2 SEMO, at para. 17.
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bearing Cause No. PUD (Public Utility Division) 201500431. The PUD/OUSF Administrator
processes OUSF funding applications based on vastly different standards and criteria than those
required by the FCC under the E-Rate program.

For example, PUD’s Regulatory Manager testified in OUSF Cause No. 201600248 that
the OUSF Administrator uses internal review guidelines when processing funding applications.
These guidelines call for a bid evaluation process which does not capture the primary goals of
the FCC’s SEMO. Specifically, PUD does not consider the type of technology employed in
provisioning internet access and uses a “technology neutral approach” during its bid evaluation.®
Further, “Oklahoma legislators understood that limiting bids based upon technology has the
potential to limit service provider’s ability to bid their services and likewise establishes too many
opportunities for ‘bid structuring.” The OUSF Administrator has not, and will not, limit the bid
evaluation process based upon a school’s attempt to dictate technology.”4 Further, PUD
disregards and deems irrelevant whether the school’s prior experience with a bidding provider
was positive. Rather, PUD will only consider a school’s negative experience with a bidding
provider when performing its OUSF bid evaluation process.’

As explained in further detail below, the FCC’s SEMO expressly mandates that E-Rate
funding be used to incentivize construction of high-speed broadband infrastructure to remove
any barriers to infrastructure investment and to ensure all schools achieve the FCC’s connectivity
targets.” The E-Rate funds denied in WHIO’s CAL for FY15 consist predominantly of the
precise category one non-recurring construction costs that the FCC authorized as proper and
eligible under the E-Rate program.’

Northeast Rural Services (NRS)

NRS is an experienced internet access service provider and possesses an OCC Certificate
of Convenience and Necessity authorizing NRS to provide competitive local exchange
telecommunications and data services in the state of Oklahoma.® NRS has been providing
universal services (both category 1 and 2 services) to schools in rural Oklahoma for over 15
years. In 2013, NRS became one of the first internet service providers to invest significant funds

¥ See Responsive Testimony of James L. Jones, at p. 6,1.22 —p. 7, 1. 3, and p. 10, II., 1-6, filed in OCC Cause No.
PUD 201600248, attached hereto as Exhibit C.

*1d. at p. 10, II., 6-19.

> See James L. Jones Summary of Testimony, p. 3, filed in filed in OCC Cause No. PUD 201600248, attached hereto
as Exhibit D.

® SEMO, at para. 17.

” See generally, SEMO.

8 OCC Cause No. PUD 201200015; Cause No. PUD 201500014,
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in building a fiber-only (fiber to the home (FTTH)) network facilitating provision of 1 Gigabit
service to critically underserved subscribers in remote, rural Oklahoma. In order to finance the
FTTH project, NRS became a borrower under RUS’s Broadband Loan and Loan Access
Guarantee Program. In 2014, NRS was selected as a Rural Broadband Experiment (RBE)
winning bidder for certain Oklahoma Project Bids (at the highest service level) by the FCC’s
Wireline Competition Bureau. The RBE’s mission is to explore cost-effective ways of
expanding broadband service in rural areas of the country, which includes required construction
of high-speed fiber broadband infrastructure for the purpose of installing a robust and scalable
broadband system. The RBE provides support to NRS over a ten (10) year period for the
purpose of constructing facilities capable of providing broadband in conformity with the FCC’s
minimum service standards. In satisfaction of RBE conditions, NRS applied for and successfully
obtained an Eligible Telecommunications Carrier (ETC) designation from the OCC in certain
AT&T Oklahoma exchanges.” NRS’s significant investments in fiber infrastructure and its
devotion to providing rural schools the same broadband connectivity that is available to urban
schools epitomize the FCC’s mission as further defined in the SEMO.

WHIO Request for Proposal & the Bids

In 2013, WHIO issued a request for proposal (RFP) related to FCC Form 470
(Application No. 735190001142013) requesting bids for new internet access services at speeds
of 10 Mbps (upgrade from 9 Mbps provided via facilities not consisting of direct wireline fiber),
including installation and construction to connect WHIO’s demarcation point on-Site. WHIO’s
RFP is attached hereto as Exhibit E. WHIO specifically requested that bidders provide the
service via fiber facilities. The RFP indicated WHIO’s need to upgrade Internet access to meet
educational needs. WHIO received bids from AT&T Oklahoma, Burlington Point, OneNet, and
NRS, attached hereto as Exhibit F, which are summarized as follows:

e AT&T Oklahoma - $25,619.40 per year/$2,134.95 per month for 9 Mbps
presumably delivered under existing bonded T-1 Lines.

e Burlington Point - $16,464.00 per year/$1,372.00 per month (1 yr contract),
$14,280 per year/$1,190.00 per month (2 yr contract), $12,876.00 per
year/$1,073.00 per month (3 yr contract) for 10 Mbps. Delivery type was not
specified in bid, which represented a blanket bid for all Oklahoma schools.

® See OCC Cause No. PUD 201400358.
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OneNet - $18,300.00 per year/$1,525.00 per month for 20 Mbps, and $18,000.00
per year/$1,500.00 per month for 15 Mbps. Delivery type was unknown, and upon
information and belief, OneNet’s lack of facilities in northeast Oklahoma would
have required service to be provided over AT&T’s existing bonded T-1 Lines.

NRS - $60,480.00 per year/$5,040.00 per month (5 yr contract) for 10 Mbps
dedicated fiber internet circuit (provisioned using newly installed fiber
facilities) and internet maintenance with transport. NRS’s was the only bid to
offer a multi-year contract longer than three (3) years. NRS’s bid totaled
$302,400.00 over the five-year term. Construction costs for installation of two
point to point fiber lines made up $233,400.00 of the $302,400.00 bid amount.
Documentation providing specific details relative to the construction costs is
attached hereto as Exhibit G. The $5,040.00 monthly cost consisted of two price
factors (1) Dedicated Internet Access (10 Mbps x $100.00/Mb = $1,000.00) and
Internet Maintenance Services ($150.00) totaling $1,150.00 per month; and (2)
Construction Costs for two fiber strands totaling $3,890.00 per month. For the
years 2015-2017, the initial proposal and costs were reduced to a yearly cost of
$58,680.00 per year or $4,890.00 per month. The adjustment was the result of
Internet Maintenance Services no longer being eligible for funding. As a result,
the per month cost for FY15 includes the DIA cost referenced above and
construction costs for two fiber strands totaling $3,890.00 per month. Beginning
in the 2018 Funding Year, WHIO’s renewal of services would result in the
provision of 10 Mbps internet access services at $650.00 per month (comprised
of $15.00 per megabit and $500.00 for transportation), or $7,800.00 per year.
See NRS’s Facilities Order and Service Agreement with WHIO executed
February 22, 2018, attached hereto as Exhibit H.

Per the E-Rate Bid Evaluation Grid referenced and provided in Applicant’s Response (EX.
B), WHIO considered provider bids using five (5) factors, i.e., Price-Erate, Prior Experience,
Personnel Qualifications, Proximity, and Quality of Service. WHIO associated 30 points for
Price-Erate (the highest weighted factor), 25 points for Prior Experience, 20 points for Personnel
Qualifications, 10 points for Proximity, and 10 points for Quality of Service.

WHIO evaluated bids per the foregoing scale and awarded NRS the highest score despite
NRS receiving the lowest score among bidders for Price-Erate. NRS scored higher in all other
categories resulting in NRS achieving the highest overall score. In choosing NRS, WHIO’s
decision can be summarized as follows:
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e NRS satisfactorily provided universal services to WHIO since 2003 (e.g., Category 1
services); NRS’s headquarters is located in close proximity to WHIO; NRS personnel
were often on-site at the school and personnel had an intimate understanding of WHIO’s
network; NRS submitted the only complete bid in response to WHIO’s RFP, e.g.., NRS’s
bid addressed WHIQO’s requested point to point fiber services and charges for installation
and construction to connect fiber at WHIO’s demarcation point; NRS’s bid offered a
multi-year contract which spread the non-recurring, construction costs over multiple
years, and ultimately, resulted in the most cost-effective service offering with 10 Mbps
internet access charges falling to $650.00 per month in FY18 — a price that is more than
50% less than the monthly charge ($1,500.00) offered by the lowest priced bidder,
OneNet, for less reliable and far more inferior internet access services; NRS was the
only provider that offered fiber technology in or near the rural school; and NRS’s service
offering was invaluable to the enhancement of educational opportunities available to
WHIO students (e.g., all students were able to move to one-to-one devices).

e The other bidders failed to specifically address the delivery type for the services.
Generally, WHIO understood AT&T and OneNet services to rely on the use of T-1 lines.
WHIO’s had negative prior experience with T-1 lines and such facilities were far less
cost effective than NRS’s services delivered over fiber. Moreover, AT&T’s bid was for
less than WHIO’s requested Mbps, and thus, would not have met WHIO’s educational
needs. OneNet’s bid was for 15 Mbps, 5 Mbps more than was requested. Burlington
Point did not hold an OCC-issued CCN and was not responsive to WHIO’s queries.

NRS refers USAC to testimony of WHIO and NRS personnel in Applicant’s Response (Ex. B)
for further details regarding WHIO’s bid evaluation and selection process.

FCC'’s E-Rate Program Policies & Clarifications
Under 47 U.S.C.A § 254(b)(2), (3), and (6):

Access to advanced telecommunications and information services should be
provided in all regions of the Nation . . . Consumers in all regions of the Nation,
including low-income consumers and those in rural, insular, and high cost areas,
should have access to . . . information services, including . . . advanced
telecommunications and information services, that are reasonably comparable to
those services provided in urban areas and that are available at rates that are
reasonably comparable to rates charged for similar services in urban areas. . . .
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Elementary and secondary schools and classrooms . . . should have access to
advanced telecommunications services.

Under 47 C.F.R. § 54.511(a), “in selecting a provider of eligible services, schools,
libraries, library consortia, and consortia including any of those entities shall carefully consider
all bids submitted and must select the most cost-effective service offering.” Further, schools
may consider relevant factors other than the pre-discount prices submitted by providers, but price
should be the primary factor.”

Per the FCC’s findings in its SEMO:

Building on the E-rate Modernization Order we adopted in July, the
improvements to the program that we adopt in this Order seek to close the high-
speed connectivity gap between rural schools and libraries and their urban and
suburban counterparts, and provide sufficient and certain funding for high-speed
connectivity to and within all eligible schools and libraries. SEMO, at para. 1.

Since its inception 18 years ago, the E-rate program has helped connect almost
every school and library in the country to the Internet, bringing tremendous
benefits to teachers, students, and library patrons. In the E-rate Modernization
Order, we recognized the growing need for high-speed connectivity to and within
schools and libraries. Today, high-speed broadband is transforming learning by
providing teachers and students with a vast array of tools to improve educational
outcomes, collaboration, and access to information. Investments from the E-
rate program help schools take full advantage of feature-rich educational
technologies that allow for individualized digital learning, access to interactive
content, and online assessments. The same investments allow libraries to offer a
free and safe place to search for information on job opportunities, find public
services, access online education, and connect with friends and family. And by
helping to connect every student and every library patron to high-speed
broadband, no matter where they live or their income level, E-rate provides a vital
link to the digital world and new opportunities. SEMO, at para. 2.

Commission staff has estimated that only 65 percent of schools have access to
high-speed broadband that can be scaled up to meet our connectivity targets, and
that rural schools have even less access than urban schools. Only a fraction of
rural schools with access to high-speed connectivity are connecting at speeds that
meet our targets because of the high cost of connectivity, while other schools are

7
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unable to find a provider willing to provide high-speed broadband services. The
connectivity gap that libraries face is even wider, with half of all public libraries
reporting connections of less than 10 Mbps. Connections within the building are
also a concern, as demonstrated by the recent Consortium for School Networking
survey of school district leaders showing that 45 percent do not believe their Wi-
Fi networks have the capacity to move to one-to-one student-to-device
deployment. SEMO, at para. 4.

The CoSN Survey shows that 91 percent of respondents identified at least one
infrastructure upgrade that is essential for them to implement in order to meet our
connectivity targets. SEMO, at para. 5.

We therefore take actions targeted at closing the rural connectivity gap and
increasing affordable high-speed broadband connections to schools and libraries.
SEMO, at para. 12.

To encourage efficient investment in high-speed broadband infrastructure,
including the deployment of fiber, we direct USAC to suspend for four years its
policy of requiring applicants to amortize large category one non-recurring
charges. Encouraging construction of high-speed connections to schools and
libraries is a crucial part of our effort to ensure that all schools and libraries
achieve our connectivity targets. Suspending the amortization requirement will
give applicants the flexibility to plan large construction projects knowing they can
recover the E-rate supported portion of any non-recurring costs upfront, thus
providing greater certainty regarding funding and removing this potential barrier
to infrastructure investment. SEMO, at para. 17.

Large upfront payments have not proven to be a drain on the Fund, and would not
have been even if they had not been amortized. Moreover, we agree with
commenters that argue that suspension of this amortization policy is likely to
incentivize efficient investments in infrastructure, including the deployment of
fiber. SEMO, at para. 19.

In this Order, as discussed in more detail below, we are raising the annual E-
rate cap, in part to ensure there are sufficient category one funds available to meet
the build-out costs of connecting currently underserved schools and libraries.
SEMO, at para. 20.
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We recognize that allowing applicants greater flexibility to pay the non-
discounted cost of special construction charges combined with the other changes
we make in this Order could increase demand for category one support. However,
a temporary increase in the demand to the Fund for special construction charges
will ultimately be beneficial to E-rate applicants and the stability of the Fund. It
will result in more students and library patrons enjoying access to scalable, high-
speed broadband connections and we expect increasing flexibility for applicant's
non-recurring payments for special construction will allow applicants to structure
the agreements with service providers so as to lower future costs for recurring
services. SEMO, at para. 25.

In FCC Chairman’s, Tom Wheeler’s, SEMO Statement, Chairman Wheeler summarized
SEMO objectives:

Previously | indicated that two-thirds of schools and libraries do not subscribe to
sufficient high-speed connectivity. In addition, nearly one-third of all schools and
three-fourths of all libraries couldn't get a high-speed connection if they wanted
because the infrastructure simply isn't there. . . . Whereas the Commission's
program to help defray the costs to rural health care facilities allows funds to be
spent to build or lease high-speed capacity where it isn't commercially available
or where there is no affordable option, the E-rate program to connect our schools
and libraries has specifically prohibited this. Today's action will give rural schools
and libraries an alternative beyond being held hostage by the actions or inactions
of a local telecommunications provider. This gap is worst in rural America. Rural
schools have even less access to high-speed connectivity than most urban and
suburban schools. Forty-one percent of America's rural schools couldn't get a
high-speed fiber connection if they tried.

Although, Commissioner Ajit Pai wrote a dissenting statement in SEMO, he emphatically stated:

Despite today's Order, and despite July's sad, partisan retreat, | still believe that
E-Rate is a program worth fighting for. When 1 spoke to villagers in America's
northernmost library, in Barrow, Alaska, | saw how broadband can connect a
community that no road reaches. When | visited Los Angeles in the spring, and
Chicago in the fall at Mayor Rahm Emanuel's invitation, | saw the progress that
poor children can make when technology is integrated in the classroom. In South
Dakota and Kansas, I've seen the potential of next-generation technologies to
empower small communities and give rural Americans the opportunities found in
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our nation's largest cities. . . . But in time, | do believe we will achieve real E-
Rate reform. And | hope I'm prescient about that, too, because every one of our
communities, urban and rural, rich and poor, deserve it.

As set forth below, WHIO’s selection of NRS’s bid achieved the primary objectives of
the E-Rate program as proffered in SEMO and further interpreted by FCC Commissioners
Wheeler and Pai, because it resulted in significant investment in broadband fiber infrastructure
for the purpose of closing the connectivity gap in rural Oklahoma while evidencing the most
cost-effective service offering of any provider submitting bids for WHIO Category 1 services.

II. GROUNDS FOR APPEAL & SUPPORTING AUTHORITIES
WHIQO'’s Selection of NRS’s Bid Evidences the Most Cost-Effective Service Offering

Under 47 C.F.R. § 54.511(a), “in selecting a provider of eligible services, schools,
libraries, library consortia, and consortia including any of those entities shall carefully consider
all bids submitted and must select the most cost-effective service offering.” The offering
submitted by NRS was the most cost-effective service offering of those submitted due to the
long-term benefits realized beginning Funding Year 2018.

First, in evaluating submitted bids, White Oak evaluated price as the primary factor, but
also considered a number of other relevant factors as permitted by E-Rate rules. See 47 C.F.R 8
54.511(a). The FCC applied 47 C.F.R. 851.511(a) in a similar case assessing a school districts
choice of a higher cost provider bid based upon other relevant factors. See In the Matter of
Requests for Review &/or Waiver of Decisions of the Universal Serv. Adm’r by Sweetwater City
Sch.et al., 31 F.C.C. Rcd. 13555 (2016). In its bid evaluation, Sweetwater City Schools received
two bids, one from Education Networks of America (ENA) for a total of $9.3 million and from
AT&T for a total $6.0 million, ultimately selecting ENA. Id at 13557. Sweetwater conducted a
bid evaluation based on a 100-point total, of which 25 points were associated with the price of
eligible services. Id. In their evaluation, AT&T was awarded the full 25 points where as ENA
was awarded only 16.2 points. Id. However, other non-price categories such as business plan
score, experience, qualifications, capacity, and ability to meet scheduling requirements, ENA
received higher values than AT&T resulting in ENA receiving 90.2 out of 100 points versus
AT&T receiving 75.5 points. Id at 13557, 13562. Ultimately, the FCC determined Sweetwater
City School’s bid evaluation was in compliance with the Commission’s competitive bidding
rules based on the fact that “Sweetwater Consortium gave price more weight than any other
single factor as the Commission’s rules require.” Id at 13562.

10
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WHIO’s bid evaluation process satisfies the compliant bid evaluation process explained
in Sweetwater City Schl,. While NRS was not the highest scoring bid under the Price-Erate
category, NRS significantly outscored AT&T, Burlington Point, and OneNet in the non-price
criteria despite the primary factor considered being price. See Applicant’s Response, Ex. B, at p.
3. Specifically, as set forth in detail above, NRS was the only complete bid in response to
WHIO’s RFP, e.g.., NRS’s bid addressed WHIO’s requested point to point fiber services and
charges for installation and construction to connect fiber at WHIO’s demarcation point; and
NRS’s bid offered a multi-year contract which spread the non-recurring construction costs over
multiple years.

Second, WHIO’s selection of NRS’s bid accomplished the overarching goals of the E-
Rate program. In essence, E-Rate goals, as clarified and refined in SEMO, can be summarized as
follows:

(i) closing the high-speed connectivity gap between rural schools and their urban
counterparts;

(i) ensuring rural schools have robust and scalable broadband networks, which allow
students to move to one-to-one devices, and thus, increase educational opportunities;

(iii) encouraging construction of high-speed connections to schools and libraries as the
same is a crucial part of the FCC’s effort to ensure that all schools and libraries achieve
connectivity targets;

(iv) encouraging efficient investment in high-speed broadband infrastructure, which
specifically includes the deployment of fiber;

(iv) suspending the build-out cost amortization requirement to give applicants the
flexibility to plan large construction projects knowing they can recover the E-
rate supported portion of any non-recurring costs upfront, thus providing greater certainty
regarding funding and removing this potential barrier to infrastructure investment;

(iv) raising the annual E-Rate cap to ensure sufficient Category 1 funds available to meet
build-out costs, especially considering that large upfront payments have not proven to be
a drain on the Fund; and

(v) achieving the overall result - more students and library patrons enjoying access to
scalable, high-speed broadband connections, with the expectation that increasing

11
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flexibility for applicant's non-recurring construction payments will allow applicants to
structure the agreements with service providers so as to lower future costs for recurring
services.

WHIO’s decision to select NRS as the winning bidder achieved all of the foregoing E-
Rate goals. As evidenced in the testimony of WHIO’s Superintendent, NRS’s fiber deployment
allowed students to move to one-to-one devices, take virtual field trips, take foreign language
classes, and have access to digital library books and textbooks. See Applicant’s Response, EX.
B, at p. 5. Moreover, providing WHIO access to full E-Rate funding encourages efficient
investment in high-speed fiber broadband infrastructure and allowed WHIO and NRS to plan
fiber build-out with the understanding that WHIO could cover the construction costs over the
first four years of the subject multi-year contract. This point is furthered by the fact that no other
bidder offered the requested internet access service through the construction of point to point
fiber. NRS directs USAC to construction cost documents (see Ex. F) in order to show fiber
construction was bid with specificity with construction costs for two fiber strands totaling $3,890
of the overall monthly bid amount of $4,890.

Most importantly, selecting NRS’s bid had the direct result of lowering future costs for
recurring services in accordance with the FCC’s primary goal pronounced in SEMO.
Specifically, NRS’s bid offered a multi-year contract which spread the non-recurring
construction costs over multiple years, and ultimately, resulted in the most cost-effective service
offering with 10 Mbps internet access charges falling to $650.00 per month in FY18 — a price
that is more than 50% less than the monthly charge ($1,500.00) offered by the lowest priced
bidder, OneNet, for less reliable and far more inferior internet access services. See Ex. H.
Further, comparing the annual cost of $7,800 for NRS’s service beginning in FY 18 to OneNet’s
annual cost of $18,000 for far less robust and scalable internet access service shows an annual
savings of $10,200.

NRS respectfully requests USAC reconsider its FY15 defunding decision because the
reason supporting USAC’s denial — [t]his request is for a 10mb high speed circuit at a monthly
cost of $4,980.00 which is more than 5 times the average 10mb circuit costs in OK and for a
school with only 49 students is excessive and not cost effective — is not accurate. In direct
furtherance of the FCC’s E-Rate goal of granting greater flexibility relative to school’s
construction cost payments in order to increase access to scalable, high-speed broadband
connections while lowering future costs for recurring services, WHIO’s selection of NRS’s bid
resulted in a monthly charge of $650.00 for internet access services provided over robust and
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Appeal of Commitment Adjustment Letters for Funding Year 2015 (FY15) dated March
19, 2018 and April 23, 2018 (collectively, CAL)
Applicant: WHITE OAK INDEPENDENT SCHOOL DISTRICT 1, Vinita, OK (WHIO)
FCC Form 471 Application Number: 999698
Billed Entity Number (BEN): 140126
Appellant: Northeast Rural Services, Inc., d/b/a RECtec Technology & Communications (NRS)
Internet Service Provider
498 ID (SPIN): 143016556

scalable point to point fiber facilities — a monthly charge nearly $350.00 less than the average
monthly cost for a 10 mb high speed circuit.'

I11. CONCLUSION

As an eligible recipient under 47 C.F.R § 54.501, WHIO complied with the competitive
bidding requirements set forth in 47 C.F.R 854.504 and selected NRS’s bid as representing the
“most cost-effective service offering” in compliance with 47 C.F.R § 54.511. NRS’s bid was the
only one that directly responded to WHIO’s request for internet access service provided over
point to point fiber. NRS’s monthly charge of $4,890.00 included the amortized cost for
construction and installation of new fiber facilities, which the FCC emphatically permits and
encourages under SEMO. Additionally, the initial costs would allow WHIO to receive 10 Mbps
internet access services at the extremely reasonable, below-average cost of $650.00 per month
($7,800.00 per year) beginning in FY 2018.

Undoubtedly, granting the relief requested in this appeal, will further Commissioner
Wheeler’s express goal of giving “rural schools and libraries an alternative beyond being held
hostage by the actions or inactions of a local telecommunications provider,” and provide high-
speed broadband options that remain non-existent in rural America. Further, granting this appeal
would be in line with Chairman Pai’s belief that the “E-Rate is a program worth fighting for,”
and further his desire to achieve E-Rate reform because, after all, every rural student deserves it.

WHEREFORE, NRS respectfully request USAC grant its appeal of WHIO’s CAL for
FY15 and, in reconsideration, amend WHIO’s CAL for FY15 to reflect an approved E-Rate
funding amount of $53,264.09, which includes the full 90% of NRS-provided Category 1-
Internet Access charges equal to $52,812; and further find the requested 10 mb high speed circuit
costs are in compliance with the FCC’s SEMO directives, e.g., encouraging “efficient investment
in high-speed broadband infrastructure, including the deployment of fiber.”

' NRS bases its position on USAC’s finding that $4,980/month is 5 times the average 10 mb circuit cost in
Oklahoma (i.e., $4,980 / 5 = $996/month for 10 mb circuit).
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Appeal of Commitment Adjustment Letters for Funding Year 2015 (FY15) dated March
19, 2018 and April 23, 2018 (collectively, CAL)
Applicant: WHITE OAK INDEPENDENT SCHOOL DISTRICT 1, Vinita, OK (WHIO)
FCC Form 471 Application Number: 999698
Billed Entity Number (BEN): 140126
Appellant: Northeast Rural Services, Inc., d/b/a RECtec Technology & Communications (NRS)

Internet Service Provider
498 ID (SPIN): 143016556

Dated this 18" day of May, 2018.

Respectfully submitted,

LOGAN & LOWRY, LLP
101 South Wilson Street

P. O. Box 558

Vinita, OK 74301

(918) 256-7511

(918) 256-3187 (fax)
mtorrone@loganlowry.com

Attorneys for Appellant,
Northeast Rural Services, Inc.

By:  /s/Michael T. Torrone
Michael T. Torrone, OBA #21848
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Commitment Adjustment Letter

Richard McSpadden 3/19/2018
WRITE OAK INDEP SCHOOL DIST 1

PO Box 130

Allen, OK 74825

Our review of your Schools and Libraries Universal Service Support Program (or E-rate) funding request has
determined funds were committed in violation of Federal Communications Commission (FCC) rules. You have 60

days fram the date of this letter to appeal the following decision(s). For more detailed information see below.

Total commitment adjustment: $52,812.00
Total amount to be recovered: $52,812.00

Commitment Total amount Party to
FCCForm471 | FRN ) Explanation(s) recover
adjustment to be recovered
from
999698 2722400 $52,812.00 $52,812.00 Cost Effectiveness | Applicant

See Attached Adjustment Report for more information on the specific FRNs and Explanations listed above.

Commitment Adjustment

I'CC rules require the Universal Service Administrative Company (USAC; 1o rescind commitments and recover
funding when it is determined that funding was committed and disbursed it violation of the rules. This letter notifies
you that USAC will he adjusting your funding commitment(s} and provides information on how to appeal this

decision, Yok

EXHIBIT
IIA_1||
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This is NOT a bill. If disbursed funds need to be recovered, USAC will issue a Demand Payment
Letter. The debt referenced in the Demand Payment Letter will be due within 30 days of that
letter's date. Failure to pay the debt may result in interest, late payment fees, and administrative charges and

will invoke the FCC’s "Red Light Rule.”

FCC’s Red Light Rule

The FCC Red Light Rule requires USAC to dismiss pending FCC Form 471 applications, appeals, and invoices or to
net disbursements offsetting the debt if the entity responsible for paying the outstanding debt owed Lo the FCC
has not paid the debt or made satisfactory arrangements to pay the debt within 30 days of the Demand Payment
Letter. Forinformation on the Red Light Rule, see

https://www.fcc.gov/licensing-databases/fees/debt-collection improvement-act-implementation

To AppealThis Decision

If you wish to contest any part of this letter, you must first file an appeal with USAC to seek review of the decision.
Parties that have filed an appeal with USAC and received an adverse decision may, if they choose, appeal USAC's
decision to the FCC. Parties seeking a waiver of a codified FCC rule should file a request for waiver directly with the

FCC because USAC cannot waive FCC rutes. Your appeal to USAC or waiver request to the FCC must be filed within

60 days of the date of this letter.

All appeals filed with USAC must be filed in EPC by selecting "Appeal” from the menu in the top right hand corner

of yourianding page and providingthe requested information.

Your appeal should include the followinginformation. (Because you file the appeal through your EPC account,

the system will automatically fill in some of these components for you).

1) Name, address, telephone number, and email address for the contact person for this appeal.

2} Indicate specifically that your letter is an appeal. Include the following to identify the USAC decision letter {e.g.,
Comrnitment Adjustment Letter) and the decision you are appealing:

a. Appellant name;

b. Applicant name and service provider name, if different from appellant;

c. Applicant BEN and Service Provider Identification Number (SPINJ;

d. FCC Form 471 Application Number and the Funding Request Number (FRN} or Numbers as assigned by

USAC;
e. "Commitment Adjustment Lelter,” AND the exact toxt or the decision that you are appealing.
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3} Identify the problem and the reason for the appeal and explain precisely the relief sought. Please keep your
appeal to the point, and provide supporting documentation. Be sure Lo keep a copy of your entire appeal, including
any correspondence and documentation. A copy will automatically be saved for you in EPC. USAC will reply to your

appeal submission to confirm receipl.

For more information on submitting an appeal to USAC including step by step instructions on how to file the appeal
through EPC, please see "Appeals” in the Schools and Libraries section of the USAC website,

As mentioned, parties seeking a waiver of FCC rules or that have filed an appeal with USAC and received a decision
may file a request for waiver or appeal USAC's decision to the FCC. Waiver requests or appeals to the FCC must be

made within 60 days of the issuance of USAC's decision and include alt of the information referenced above for

appeals to USAC.

The FCC recommends filing appeals or waiver requests with the Electronic Comment Filing System (ECFS) to ensure
timely filing. Electronic waiver requests or appeals will be considered filed on a business day if they are received at
any time before 11:59 PM LT, If you have questions or comments about using the ECFS, please contact the FCC

directly at (202) 418-0193.

For more information about submitting waiver requests or appeals to the FCC, including options to submit the

waiver request or appeal via U.S. mail or hand defivery, visit the FCC's website.

Schools and Libraries Division

cc: Sheila Allgood

Northeast Rural Services, In¢.
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Adjustment Report

FCC Form 471 Application Number: 999698

Funding Request Number: 2722400
Commitment Adjustment: $52,812.00

Total Amount to Be Recovered: $52,812.00
Explanation(s): Cost Effectiveness
Party to Recover From: Applicant

Funding Year: 2015

Billed Entity Number: 140126

Services Ordered: INTERNET ACCESS
Service Provider Name: Northeast Rural Services, Inc.
SPIN: 143016556
Original Funding Commitment: $52,812.00
Adjusted Funding Commitment: $0.00

Funds Disbursed to Date: $52,812.00

Funding Commitment Adjustment Explanation

After a thorough investigation, it has been determined that this funding commitment must be rescinded
in full. USAC will seek recovery of $52,812.00 in improperly disbursed funds from the applicant. Funds
were erroneously committed for FRN 2722400, which was not justified as cost effective. This funding
request is denied as a result of a Cost Effectiveness Review, which has determined that your request fora
10mb high speed circuit at a monthly cost of $4,980.00 is more than 5 times the average 10mb circuit cost
in OK and for a school with only 49 students is excessive and not cost effective as required by FCC Rules.
FCC rules require that, in selecting the service provider, the applicant must select the most cost effective
service or equipment offering, with price being the primary factor, which will result in it being the most
effective means of meeting educational needs and technology plan goals. Additionally, the applicants
technology plans for requested services should be based on an assessment of their reasonable needs.
Applicants that request services that are beyond their reasonable needs and thus not cost effective have
violated the above rules.




CgimiE Universal Service
A IE®  Administrative Co.

Commitment Adjustment Letter

Richard McSpadden 4/23/2018
WHITE OAK INDEP SCHOOL DIST 1

27455 S. 4340 Rd.

Vinita, OK 74301

Our review of your Schools and Libraries Universal Service Support Program (or E-rate) funding request has
determined funds were committed in violation of Federal Communications Commission {FCC) rules. You have 60

days from the date of this letter to appeal the following decision(s). For more detailed information see below.

Total commitment adjustment: $52.812.00
Total amount to be recovered: $52,812.00

Commitment Total amount iae
FCCForm471 | FRN = _ Explanation(s) recover
adjustment to be recovered
from
999698 2722400 $52,812.00 $52,812.00 Cost Effectiveness | Applicant

See Attached Adjustment Report for more information on the specific FRNs and Explanations listed above.

Commitment Adjustment

FCC rules require the Universal Service Administrative Company (USAC) to rescind commitments and recover
funding when it is determined that funding was committed and disbursed in violalion of the rules. This letter notifies
you that USAC will be adjusting your funding commitment(s) and provides information on how to appeal this

decision. L of 2

EXHIBIT
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This is NOT a bill. If disbursed funds need to be recovered, USAC will issue a Demand Payment
Letter. The debt referenced in the Demand Payment Letter will be due within 30 days of that
letter’s date. Failure to pay the debt may result in interest, late payment fees, and administrative charges and
will invoke the FCC’s "Red Light Rule.”

FCC’s Red Light Rule

The FCC Red Light Rule requires USAC to dismiss pending FCC Form 471 applications, appeals, and invoices or to
netdisbursements offsetting the debt if the entity responsible for paying the outstanding debt owed to the FCC
has not paid the debt or made satisfactory arrangements to pay the debt within 30 days of the Demand Payment
Letter. Forinformation on the Red Light Rule, see

https://www.fcc gov/licensing-databases/fees/debt-collection-improvement-act-implementation

To Appeal This Decision

If you wish to contest any part of this letter, you must first file an appeal with USAC to seek review of the decision.
Parties that have filed an appeal with USAC and received an adverse decision may, if they choose, appeal USAC's
decision to the FCC. Parties seeking a waiver of a codified FCC rule should file a request for waiver directly with the
FCC because USAC cannot waive FCC rules. Your appeal to USAC or waiver request to the FCC must be filed within

60 days of the date of this letter.

All appeals filed with USAC must be filed in EPC by selecting "Appeal" from the menu in the top right hand corner

of yourlanding page and providingthe requested information.

Your appeal should include the followinginformaltion.{Because you file the appeal throughyour EPC account,

the system will automatically fill in some of these components for you).

1) Name, address, telephone number, and email address for the contact person for this appeal.

2} Indicate specifically that your letter is an appeal. Include the following to identily the USAC decision letter (e.g.,
Commitment Adjustment Letter) and the decision you are appealing:

a. Appellant name;

b. Applicant name and service provider name, if different from appellant;

¢. Applicant BEN and Service Provider Identification Number (SPIN);

d. FCC Form 471 Application Number and the Funding Request Number (FRN) or Numbers as assigned by
USAC:

e, "Commitment Adjustment Lelter,” AND the exact text or the decision that you are appealing.
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3) lIdentify the problem and the reason for the appeal and explain precisely the relief sought. Please keep your
appeal to the peint, and provide supporting documentation. Be sure to keep a copy of your entire appeal, including
any correspondence and documentation. A copy will automatically be saved for you in EPC. USAC will reply to your

appeal submission to confirm receipt.

For more information on submitting an appeal to USAC including step by step instructions on how to file the appeal

through EPC, please see "Appeals” in the Schools and Libraries section of the USAC website.

As mentioned, parties seeking a waiver of FCC rules or that have filed an appeal with USAC and received a decision
may file a request for waiver or appeal USAC's decision to the FCC. Waiver requests or appeals to the FCC must be
made within 60 days of the issuance of USAC's decision and include all of the information referenced above for

appeals to USAC.

The FCC recommends filing appeals or waiver requests with the Electronic Comment Filing System (ECFS) to ensure
timely filing. Electronic waiver requests or appeals will be considered filed on a business day if they are received at
any time before 11:59 PM ET. If you have guestions or comments about using the ECFS, please contact the FCC

directly at (202} 418-0193.

For more information about submitting waiver requests or appeals to the FCC, including options to submit the

waiver request or appeal via U.S. mail or hand delivery, visit the FCC's website.

Schools and Libraries Division

¢ Sheila Allgood

Northeast Rural Services, Inc.
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Adjustment Report

FCC Form 471 Application Number: 899698

Funding Request Number: 2722400
Commitment Adjustment: $52,812.00

Total Amount to Be Recovered: $52,812.00
Explanation(s): Cost Effectiveness
Party to Recover From: Applicant

Funding Year: 2015

Billed Entity Number: 140126

Services Ordered: INTERNET ACCESS
Service Provider Name: Northeast Rural Services, Inc.
SPIN: 143016556
Original Funding Commitment: $52,812.00
Adjusted Funding Commitment: $0.00

Funds Disbursed to Date: $52,812.00

Funding Commitment Adjustment Explanation

After a thorough investigation, it has been determined that this funding commitment must be rescinded
in full. USAC will seek recovery of $52,812.00 in improperly disbursed funds from the applicant. Funds
were erroneously committed for FRN 2722400, which was not justified as cost effective. This funding
request is denied as a result of a Cost Effectiveness Review, which has determined that your request for a
10mb high speed circuit at a monthly cost of $4,980.00 is more than 5 times the average 10mb circuit cost
in OK and for a school with only 49 students is excessive and not cost effective as required by FCC Rules.
FCC rules require that, in selecting the service provider, the applicant must select the most cost effective
service or equipment offering, with price being the primary facter, which will result in it being the most
effective means of meeting educational needs and technology plan goals. Additionally, the applicants
technology plans for requested services should be based on an assessment of their reasonable needs.
Applicants that request services that are beyond their reasonable needs and thus not cost effective have
violated the above rules.
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REPLACEMENT FOR FAX FILED ON
2 0 2016

FHLED/RECEIVED
BEFORE THE CORPORATION COMMISSION OCT 24 2016
OF THE STATE OF OKLAHOMA
COURT CLERK'S OFFICE - OKC
IN THE MATTER OF THE APPLICATION CORPORATION COMMISSION
OF OKLAHOMA

)
OF NORTHEAST RURAL SERVICES, INC. )
FOR FUNDING FROM THE OKLAHOMA )
UNIVERSAL SERVICE FUND FOR )

)

CAUSE NO. PUD 201600248

CHELSEA PUBLIC SCHOOLS

JAMES L. JONES
SUMMARY OF TESTIMONY

October 14, 2016

Pg/Ln Testimony

5/2-15 In December of 2014 and February of 2015, no OUSF statute or regulation
existed which required public schools to competitively bid for internet access
service in order to receive OUSF funding. "‘\

6/20 - When a telecommunication company requests funding support, i.e. money onx

7/7 behalf of the eligible entity from the Oklahoma Subsidy Program known as
OUSF, the administrator informs the applicant what information is needed in
order to receive the requested subsidy.

7/13-18 The Administrator can change what information is needed to receive OUSF
support from application to application.

11/9-16 No OUSF statute or regulation authorizes the administrator to request different
types of information from application to application.

12/10-24 If a service provider has a CCN then PUD considers that provider to have the
ability to provide service whether they have facilities to the school or not.

14/13-16 | It is the analyst’s responsibility to ask for the information need to decipher and
analyze the funding request.

15/6-17 PUD first started evaluating funding requests with the public interest statute in
mind in 2014.

20/2 - 17 O.S. 139.109(C) provides that in the most efficient manner for the carrier

2172 which would apply to each bidder.

EXHIBIT
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Pg/Ln Testimony

22/12-22 | Mr. Jones believes every bid is a reasonable bid if the carrier has a certificate of
convenience and necessary. There are no service issues associated with that
carrier and the carrier appears to stand ready to provide the bandwidth needs of
the school.

23/1-4 PUD does no investigation to determine if a carrier is ready to provide service
other than insuring that they have a CCN.

31/16-17 | Mr. Jones prepared the MOOP.

31/18-23 | The MOOP was a combination of PUD’s interpretation of the statute directives
that they had gotten from the commissioners during signing agenda.

34/1-5 PUD has determined to implement the 109(E) public interest standard to the
lowest cost reasonable bid evaluation.

35/19 - PUD determined how it would implement 109(E) relative to the public interest

36/4 prior to the May 6, 2014 signing agenda in which commissioners provided a
perceived directive as to the application for 109(E) to request for reimbursement
from OUSF.

37/8-10, PUD must perform an investigation prior to modifying any request for a OUSF

17-21 | reimbursement.

38/8-14 It is the PUD analyst’s responsibility to be able to support a funding
recommendation with empirical evidence to support the recommendation and
they secure that through documents from USAC, from the school, and from the
carrier.

49/23 - PUD uses the operational OUSF procedures and audit program to conduct its

50/11 investigation required by 139.109(E).

52/20 - A PUD analyst determines how much investigation is necessary to justify a

53/9 determination.

55725 - The operational procedures that PUD analysts use do not reference the public

56/8 interest but do address the lowest cost bid standard.

60/15 - When PUD posted on their website their operational procedures contained in the

61/2 MOOP many internet service providers objected to those procedures as illegal
rules that had not been enacted pursuant to the Administrative Procedures Act.

63/15-20 | The operational procedures for the OUSF and auto program serve as internal

rules to the analysts in performing their funding determination.

Page 2




Pg/Ln Testimony

64/12-21 The lowest cost bid may not be reasonable for various reasons. Typically the
reason is the carrier has a bad service history with the school.

65/23 - The audit program or operational procedures have been refined and simplified

66/17 over time.

69/13-25 PUD operational procedures include issuing possible data requests to the school
or the service provider.

70/7 - At one time, PUD compared reasonableness of rates by considering other

71/17 providers within 10 miles of the school requesting reimbursement.

74/18-25 | PUD has never considered technology such as fiber, copper, or wireless.

77/3-9 The operational procedures or audit program instructs the analyst to consider
reliability of service, configurations, timing of service of availability, additional
services offered, prior service history, and experience with bidders.

78/2-7 Reliability of service is whether the service is up and performing.

78/22 - Reliability of service and prior service history means the same thing, i.e. were the

79/9 services reliable, did the school have service issues? Could they count on the
internet connection being up as it should be?

80/13-15 Experience with bidders could mean a good experience with bidders.

80/22 - PUD did not consider a positive experience with the bidder only whether the

82/3 school had documented negative issues with the provider.

82/23 - The lowest cost reasonable bid can never be one that considers great service

83/3 provided by the provider to the school if that provider’s bid is higher.

85/7-22 While the purpose of the OUSF to maximize availability of internet access to
public schools so that Oklahoma children will be able to utilize the internet to
enhance learning opportunities and be better prepared for the future is furthered
by a service provider’s good provision of internet service, that is not a factor in
the lowest reasonable cost bid standard.

87/4-24 Even though timing of service availability is a factor listed in PUD’s operational
procedures and audit program, PUD does not look at whether the bidder has
facilities in the area.

92/2-7, In Cause 2014 00071, PUD approved reimbursement for a mid-range bidder,

96/9 - Meet Point, based at least in part on prior positive service history.

97/13
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97/23 - PUD no longer considers positive service history in analyzing requests for

98/11 reimbursement.

99/20-23 | It is not possible for providers to anticipate how to comply with OUSF funding
reimbursement when there are inconsistent decisions in determinations.

110/2-14 | Location of the service provider is irrelevant to the lowest reasonable cost bid
standard.

111/3 - The fact that service provider is located 5 or 6 hours from a school is not part of

112/3 PUD’s consideration in determining reimbursement requests. The only
consideration is if the school could demonstrate they had previously had service
from that provider and the provider was not responsive in repairing outages or
providing service.

114/23 - PUD requires schools to provide documented proof of previous negative service

116/1 issues even though the procedures do not list that as a requirement.
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Dated this 20™ day of October, 2016.
Respectfully submitted,

LOGAN & LOWRY, LLP
101 South Wilson Street

P. O. Box 558

Vinita, OK 74301

(918) 256-7511

(918) 256-3187 (fax)
dsmith(@loganlowry.com
mtorrone/@loganlowry.com
gstine/@loganlowry.com

Attorneys for Applicant,
Northeast Rural Servi

a L. Smith, OBA #12865
Michael T. Torrone, OBA #21848
Quinn Stine OBA #30741
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CERTIFICATE OF SERVICE BY MAIL AND/OR E-MAIL

The undersigned certifies that on this 20" day of October, 2016, a true and correct copy of
the foregoing was mailed, postage prepaid, and/or was sent electronically as indicated to:

Nicole Stephens, OUSF Fund Manager Rich McSpadden, Superintendent

GVNW Consulting Chelsea Public Schools

3220 Pleasant Run, Suite A 401 Redbud Lane

Springfield, IL 62711 Chelsea, OK 74016
nstephens/@gvnw.com mcspadden@chelseadragons.net

Michael L. Velez, Asst. General Counsel  Shelly Allensworth, RECtec Coordinator

Lauren Fagala Northeast Rural Services, Inc.
Oklahoma Corporation Commission P. O. Box 399

Jim Thorpe Office Building Vinita, OK 74301

P. O. Box 5200 sallensworth/rectec.net

Oklahoma City, OK 73152-2000
m.velez@occemall.com
|.fagala/@occemail.com

Dara Derrberry, Public Utility Unit Chief
Victoria D. Korrect, Paralegal

Office of the Oklahoma Attorney General
313 Northeast 21* Street

Oklahoma City, OK 73105
dara.derryberry@oag.ok.gov
victoria.korrect@oag.ok.gov

Michael T. Torrone
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